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Is there anybody left on 

board? 

It is an oft heard lament of business 

owners that the pendulum of the law has 

swung too far in favour of employees. In 

these frenzied times of òWork life balanceó 

,òFamily friendly policiesó and seemingly 

ever increasing rights to take time off work, 

is there in fact any one left to actually steer 

the ship? Have all your employees 

scampered overboard, leaving your 

ship/workplace eerily Marie-Celeste-like? 

And if so, are these escapees protected by 

the law? 

A recent indication from the European 

Court of Justice (ECJ) adds fuel to the fire. 

In the case of Attridge Law, a secretary of 

a law firm complained that her employer 

had been very unsympathetic to her need 

to take time off, often unexpected, to deal 

with the demands of her disabled child. 

Her complaints included allegations that 

she had been criticised for taking time off 

and had been threatened with disciplinary 

action for lateness. She claimed the 

climate had become so bad that she felt 

compelled to leave her employment. 

She subsequently issued a claim against 

the firm, including a claim of disability 

discrimination. This discrimination claim 

was unusual since UK law only outlaws 

discrimination on the grounds of the 

complainantõs own disability. The 

employee in this case was not disabled 

herself, but had suffered the treatment on 

the grounds of her needing to care for her 

disabled child. The employeeõs lawyers 

argued that the UK law should be 

interpreted on a wider basis to protect her. 

The ECJ, in its preliminary ruling, agreed 

with her. 

Implications of this decision 

Eligible employees already have various 

statutory rights to take time off work, 

including  

¶ maternity, paternity, adoption and 

parental leave 

¶ the right to take a reasonable 

amount of time off to cope with a 

òfamily emergencyó 

It would be unlawful to penalise such 

employees for exercising these rights. 

In addition, employers are having to 

grapple with the Governmentõs much 

publicised rights for employees with 

children under 5 and those with certain 
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caring responsibilities to request flexible 

working patterns. 

The Attridge Law case received much 

publicity including a headline slot on the 

BBC news, when it was reported recently. 

Extravagant reports proclaimed òextra legal 

protection for millions of carersó. 

The protection however is not limited just 

to carers of the disabled. The kind of 

òassociative discriminationó as seen in this 

case would also apply to other types of 

discrimination such as discrimination on 

the grounds of age, religion/religious belief 

and sexual orientation. This would mean 

for example that it would be unlawful to 

harass or discriminate against an employee 

because they have a homosexual son or for 

a reason relating to the religious beliefs of 

their family. 

What does it mean for me?  

¶ It is easy to fall into the same trap as 

the employer in the Attridge Law 

case. Think twice before reacting to 

lateness, excessive absence and 

requests for time off.  

 

¶ The law does, however, recognise 

that you have a business to run. The 

general prerogative of an employer to 

clamp down on lateness and 

excessive absence remains. 

However, there is an increased onus 

now on an employer to understand 

the reasons behind such matters, 

and to make allowances in 

appropriate cases ð if in doubt take 

legal advice before taking any action. 

 

¶ Ensure that you and your managers 

are aware of the various legal rights 

for employees to take time off. 

Ensure that these are clearly set out 

in a readily accessible document 

such as a Staff Handbook. Keep 

these policies up to date. 

 

¶ Remind your staff of appropriate 

standards of behaviour ð comments 

which relate to matters such as the 

sex, race, disability, religious belief 

or sexual orientation of other staff (or 

their families or those who they 

associate with) etc will not be 

tolerated.  

   


